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Introduction

For twelve and a half years the German people lived
within prison walls. What actually took place inside those
walls never reached the public esar. The Nazis had many
adversaries in Germany. These adversaries stood against
Hitler and Nazism from the start of the regime. This thesis
is concerned with one such opposition group known as the
Kreisau Circle. There were many other groups in Germany,
but the Kreisau Circle was peculiar in so far as it never
tock any active steps ageinst Hitler and Nazism, but through
its meetings attempted to set up a form of government which.
would be effective until the people could set up the type

of government they preferred by a free election.




Summary of Thesis

During the reign of;Hitler and Nazism there was much

- opposition to him and the government. There weré many
atfempts made on his life by underground movements. The
Kreisau Cirecle was an underground movement but‘for another
purpose. Its purpose was to re—estabiish Germany, after the
fall of Hitler and Nazism, according to Christian principles,
What sets the Kreisau Circle above the many other underground
movements is that i£ was’composed of those who should have
been the ruling class in Germany. After the imprisonment of
Helmuth Graf von Moltke, the legder, who ﬁas opposed to any
active attempts to overthrow Nazism, many members joihed the
activists in the plot of July 20, 1944. As a result of this
they were arrested and tﬁe death sentence was carried out.

From their meetings resulted the Kreisau Documents which

contained precepts on which to rule Germany éfter the fall

of Hitler.
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During the relgn of Hitler the opposition to him and
to Na2ism was present in every class of German soclety.
This opposition was outright or, as in most cases, consist-
ed of under-ground movements. The opposition largely resent-
ed the corruption and arbitariness of Nazism with which it
hgd to cope in fulfilling its duties. Although loyal to
the nation, it resented the government by which it was
ruled, viz., Nazism. It resented the Nazi slogan,

1. .
"Gemeinnutz uber Cigemnutz", "general good before individual

good". We may ask why the people allowed Hitler to take
power, The answer is threéfold. First, Hitler, known as
one of the greatest demagogues in history, duped the people
into accepting Nazism without their knowing exactly what

it was., BSecondly, Germany was in a depression and Hitler
promised prosperity. Thirdly, Nazism attracted anti-
democrgtic and anti-republican elements in Germany and
merged them into a disciplined movement based on military

organization., The army accepted Nazism because it realized

- that a larger part of Nazi leadership was made up of

ordinary criminals with no moral‘scruples. To the army

this was a step toward the militarization of the German
veople and preparation for war. Industrialists and business-
nmen accepted Nazism because they expected a Nazi government

under which workers could freely organize. Cnce in power ,

Hitler showed his true colors, but he was so powerful that
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there was little people could do to oppose him. Thus,
opposition sprung up all over Germany. In short, Germans
were sshamed of their country under Hitler. ‘

The opposition to Hitler came mainly from two sources;
a) from those who were driven by Fazl invasion of their
prerogatives and privliges into moral resistance to Nazism
and opposition to its doctrines; b) froﬁ those whose dis~
satisfaction with Hitler's leadership and methods led them
to conspire to overthrow the government. The first group
came from the universitlies, the legal profeséion,‘and the
clergy. The second group was composed of nationalist -
soldiers, c¢ivil servants, middle and lower rank officefs,
and underground groups such as the Kreisau Circlz:

Hitler held in contempt professors ané intellectual
academic life. He said that education is not a mere stuff-
ing of knowledge but a building of healthy bodieg: A1l
gchools were Nazified; the only textbooks allowed were
those written in the Nazi fein, the others being burned.
Mugic and the theater were barred to Jewish composers,
playwrights, and actorg: Newspapaers were told what to
print: Radio and motion pictures were harnassed to serve
the propaganda of the Nazl statz: The German worker was
an industrial serf, the victim of low wages and high taxei:
People were forced to join a Nazified Protestantism, an

accomodation of Christianity and racism, which "professed"

pelief in Ghrisﬁ: " fatholic teachers were dismissed and




et ~,
L

the picture of the Fuhrer hung in place of the crucifix.
Priests and nuns were convicted of ververse sex aotivitiig:
Many soldiers and officers ﬁere ocpvposed to Hitler
because he lacked the qﬁalities of a good leader; because he
suffered from megalomenia; his generals had no faith in him.

The officers knew that the army was not ready for war, but

Hitler pushed them on.  Hitler was a mad stratagist who

was leading the army to sulcide attacks,

Among the underground movements opposing Hitler, there
was one called the "Kreisau Circle". The Kreisau Circle
takes its name from the estate In Upper Selisia, where its
members had met since the summer of 1940 to discuss whét was
to be done with Germany after the fall of Nazism. The
Kreisau Circle, made up of men between the ages of fhrity
and forty, included soclalists, left-wing intellectuals,
right-wing politicisans, Jesuits, Protestant clergymen,
land-ocwners, economists,‘former trade union leaders - in
fact, a cross section of what should have been the German
ruling class. The Kreisau Circle was never in any way a
political party’or even g conspiracy; or if a conspiracy,
then only so in view of the fact that members of the circle
had to adopt conspiratorial methods to exchange their ideasy
because free thought and discussion were illegal in
National-Socialist‘Germa%§: Most of the  members had akshare

in the German youth movement of the twenties, whose main

purpose was simplicity of life, purity of morals, and a
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sense of social reséénsibility.' Although the leaders of the
Kreisau Circle were from Prussian aristocracy, the binding
force of its unity was a kind df‘christian Socialism which
could unite both Gatholic’and Protestant intéllectuals with
the underground Social Democrats én& trade union leaderShig:
The Kreisau Circle was'unalterably opposed to'any violence,

It was a heterogenous group of young intellectual idealists
which epitomized opposition to Hitler and Nazism., ‘

LEADERS CF THE XREISAU CIRCLE

The leaders of the Kreisau Circle were sciong of two of
Germany's most renowned and aristocratic families, the Moltkes
and Wartenburgs;

Helmuth James Graf &on Moltke was the great grandnephew
of Field Marshall von Moltke who led the Prussian Army to
victory'ovér France in 18%5: Helmuth James.Graf vén Moltke
was born March 11, 1907 at Kreisau in Siles?‘iit He was
brought up as a Christian Scientist, but as he grew older he

abandoned it, By profession a Berlin lawyer, he also interest-

ed himself in farming during the depression. Just before

the war, von Moltke was a leading figure in the organization

of work camps. During the war from 1939-1944 he became an
expert in martial and civil law in the 0.K.W. (Supreme
Command), serving also in the Intelligence service as én
advisor on international lig: As leader of the Kreisau Circle

he ﬁas strongly opposed to any éctive steps to rid Germany

of Hitler. Nevertheless, Moltke was arrested and sent to



http:aristccrat.1c

()

-
I

prison in January, 1944, for -warning a friend of his
aporoaching arrest. He sald later in prison, "Ever since
Nazism has come to power, I've tried to mitigate its conse-
quences for its vietims and to prepare the way for a change.":
He was not charged with any real acts against the state, His
case dealt ' with an entirely different thing. Iﬁ was bound

up in the sentence which the Freisler shouted at him during
the trial, "Hérr Gréf,'there's one thing Christlanity and

we Nazis ?$ve in common; and only tﬁis one; wve demand the

whole man.". In this sentence the fundamental question of

Christian resistance on the whble‘is ovenned, He was executed

January 23, 1945 at Plotzensee.

In the summer of 1940 Helmuth James Graf von Moltke met
Peter Yorck von Wartenburg and fhrough discussions between
these two men and their wives,_the nucleus of the Kreisau
Circle came into existence. Von Wartenburg was born November
13, 1904 in Silesii: He was a direct descendant of the
fambus general of the Napoleﬁnic ear who with Clausewitz had
signed the Convention of Tauroggin with Czar Alexander I, by
which the Prussian army_changéd sides and helped bring about
the fall of Bonaparte: Durﬁng his university days he studied
Jurisprudence and political science in Bonn and Breslau. He
eventually became the Government Assessor of the Upper Presi-
dium in Breslau and later Chief Government Councillor in

Berlin with Reich Commissioner for Price Formation., During

the war, he took part in the Polish campaign. After 1942 he




feeling, by concern for my Germany".

found employment in a Defense Administration Office and in
the setting of this activity was able to make connections for
the German Underground in Berlin. He was executed on Auéust
9, 1944 on the charge of participating in the famous "July
20" attempt in that year to overthrow Hitler's regime. 1In
his last letter to his mother, he states, "My actions were
in nc' way motivatea by ambitious thoughts or desire for
power, My actlons have been det;imined Durely by a patrwotic_

In additicn to von Mo7tke and von Waftenburg, the
Kreisau Circle 1n01uded a number of other promlnent Germins.
Adam von Trott zu Solz was born August 9, 1909 at §otsa2m.
He studied law in Munich, Gottingen and Berlin, and'pﬁilo-
sophy, politics and economy at Cxford under ﬁhe Cecil'Rhoaes
scholarship. At his second state examination in 1936 he
concluded (likewise made possible through the Rhodes Founda-
tion) a period of study in Easf”Asié, especiaily‘?eking,
for which he spent six months preparing in the United States;
From the spring of 1940 he foiind his gphere of activity in
the Foreign Cffice at Berliﬁ, where he was active in the
Information department by strictly. secret agreemént with the
Kreisau Circle, with agents of the working‘class; the
Church and aristocratic friends. He‘joined the Kreisau
Circle in the spring of 1940, |

He opposed the war and did all he could to prevent it,

believing war solves no problems. He worked for a
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democracy in Germany and as a result stood before the National

Court of Justice on August 15, 1944. On August 26, the
death sentence was executed in Berlin~Platzéns§Z:‘

'Two Jesuits active in the Kreisau Circle were Father
Roesch, 5.J., Provencial of the Pavarian Jesuits, who'joined
in 1942, and Father Alfred Delp, S.J., from Munich. Through
Father Roesch, a contact was established with a Bavarian
anti~-Nazi movement of which Gélnel‘Speer wasg the leader. This
group came to be known as the Augsburg Circigj Father Delp,
the more active of the two, was introduced into the circle
at the wish of his Prbvincial Superior, Father Roesch, They
were linked with Bishop Count Preysing, a Catholic Bishop
of Berlin, Since 1942 Fafher Delp had willingly tgken part
in the discussions of the Circle. His particular problem area

dealt with the question of a Christian socizl order with

which he had already been occupied when he gave a repbrt on

sociology in the Stimmer der Zeit, a Jesuit publication.
Father Delp had to pay for his co-operation with the Kreisau
Circle with his life. On February 2, 1945 he wa's murdered
in Berlin, "by the enemies of the Feith", inscribed on the
memorial tablet in the Jesult College of St. Blai§2: Before
his death he said, "My crime is that I had faith in German??ﬁ.
For biograprhical sketches of other members of the Kreisau
Cirple, see Appendix I.

They professed belief in Jjustice and a sense of responsi-

bility for the future. Not all the members of the Kreisau
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Circle agreed with von Moltke's views, that is, opposition
to any active steps. But, after his arrest in January, 1944,
some members of the group became actively involved in the
plot of July 20, 1944 to kill Hitler and overthrow Nazism.
Although the group in the beginﬁing was less concerned.with
vlanning the overthrow of Hitler than the future of their
country, there were many perscnal links betweén them and the
activists.

Problems for the overthrow of Hitler feel under three
aspects: 1) problems of gaining the support of the army
and police, 2) the probiem of creating a subsitute to replace
Nazism; and 3) the problem of makiné changes in the govern-
ment acceptable to the Allies so that war cculd be ended
without degradation of Germaggz The Krelsau Circle was mainly
concerned with aspects two and three. .The main objective
of the Kreisau Circle was to return tc a state based on the
rule of law. The members of the Krelsau Circle were opposed
to a morally nihilistic and criminal regime; they set out
to draw up among themselves a set of fundamental principles
on which a moral and cultural renaissance might be founded
once the nightmare of Nazism was over. Their thinking in
these matters was ethical, philosophical, and theologlcal.
They traced the form that the future German society and
econcemy should follow. They were not builders of idedlogical

systems or abstracted constitutions.

The three major questions that preoccupied the Xreissu
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Circle were: 1) how so disgusting a plight as Natiocnal
Socialism came to be accevnted by a countfy as éivilized as
Germany; 2) what should now be their attitude towards their
infamous government and its suilcidal wars; and 3) what
preparations could be made for the future when the present
infamy should have passed awzg: Most of the work done by
the Kreisau Circle dealt with the third point.

Their answer to the'questiqné;V"Hoﬁ did National
Sociélism come to be acceptea by civilized Germany"-was‘not
to be found in the Ailied propagan&ist view that‘Nétional
Sociglism wae a pureiy German phenomenon with its implications
that Germans were somehow endowed with more,thaﬁ ﬁheir share
of original sin. Howevervthey did not govto'the other end
and say that Germany was o viectim of circumstances, and thﬁs
shelve the responsibility of the German people'for the
crimes that were being committed in their name. To try to
arrive at an answer to this question. we must know what
Nazism did. It developed the "mass" man into a being incap--
able of forming his own judgment resulting in the crisis of
age which was the loss of fundamentals upon which a stable
order covld be constructed. Without those fundamentals,
mob propaganda, which one author describes as an insult to
the human soul, has a clear field. A man incapable of
Judgment can and‘will believe anything. To show how success-
ful it was, in 1919 Nazism first began and by 1933 there

were seventeen million Nazis in Germany.
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Concerning the second point, the attitude toward the
crimes that were committed by the government and its suicidal
wars was that once Christianify is discarded, any philosophy

of life (Weltanschaung) can take its place. Without God

there is no true law; sin is death., And if any soclety is

to live, then it must be so constituted that there 1s g place

in it for God, and for God in the soul of‘man. A Dbellef in
Christian efhics Was COmmon denominator of the varied ideas
of the Kreisau Gircig: In their documents an Important
section of the first papaer and é greater part of the third
were devoted to the guestion of how a future German socilety
could be imbued with Christian principles.

Despite differences in their background and thoughts,
the members of the Xreisau Circle were able to find a broad
common gfqund which enatled them to probide the intellectual,
spiritual, ethicai, philosophical, and political ideas of the
resistance to Hitler and revival of Germany after fhe fall
of Hitler and Nazism. Thls can be seen in the documents
which were drawn ﬁp by the Kreisau Circle. The documents
provided for the future government, for economic, social
and spiritual foundations of the new society. What they
aimed at was a sort of Christian Socialism in which a2ll men
would be brothers and the terrible ills of modern times -

the perversions of the human spirit - would be cured,

H
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There were three meetingsin Kreisau in which the whole circle

participated, each meeting lasting several days. At these
meetings the documents were drawn up. The first meeting was
held in the Spring of 1942, the second in the Autumn of 1942,
and the third in the Spring of 192%: The primary purpose

of these meetings was not conspiratorial asctivity, but to
lay the groundwork for a post-Nazl Germany and post-Nazi
Eurogzz

Documents referred to in the following section are taken

from Qfficers Plot to Kill Hitler, by Constantine Fitzgibbon,

originally published as July 20. Authority of July 20 is
substantiated by information received from the Libréry of

Congress by the author of this thesis dated May 12, 1961.

The Library of Congress also refers to the Hoover Library on .

War, Revolutlon and Peace at Stanford University, Stanford,
California as the possessors of twenty-six vages of "Kreisau
Circle Documents".

The Xreieau documentg were five in number. The first

document, Document A, is the draft of August 9, 1945. It
contains the first instructicns to the land commissioners -
a group of carefully selected men who were to take over
their respective districts immediately upon the fall of
Nazism. The area under their juriétiction wge to consist of
five million people, since Germany was to be divided into I
areas of this size. They were to be given all necessary

powers to perform their duties. The land commissioner was




to be held responsible to the Reich for shaping the politicai
cultural, and economic forcesAof the land. He was to inéure
law and order, liberty of the,person, and a genuine co-
responsibility on the part of the entire population of his
assigned district. He was to take steps to create a Christian
system of education and thus & genuine renewal of spiritual
life. In particular the land commissioners were to arrange
for responsible co-operation by the workers in administrative
and industrial matters. They were also to establlsh immediate
contact with the officials of the Germsn Trade Unions who were
to be recognized as the only rightful representatives of the
wofkers,

Annex I to Document A contains the detalls to the first

part. It states that closest colleagues should be selected
for the appointments necessary to insure an orderly admihis-
tration and preservation of law and order. All leading
Naticnél-Socialists are to be dismissed from importaﬁt 0081~
tions, In case of Martlal law, the military will be subject
to the directives of the land commissioners,

Annex II states that all laws and decrees directed
against individuals as members of a nation, race or creed
will be suspended.

From this first document the primary task of the land

commissioner was to build g system of self-administration.

Document B is a draft of August 9, 1943, in which is

contained the basic principles for the new order,
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The opening paragraph states, "The Government of the
German Reich regards Christianity as the basis for the moral
and spiritual renewal of our people, for the overthrow of
hatreé and fals;hood,Vand for the rebuilding of the European
community of nations.". It provides for reconétruction
based on "freedom loving labor" and on the Christian Churches.

Absolute freedom of conscience, protection of family life,

- and social cooperation. Schools were to be maintained by

the state and were to be "Christian Sck-lools"o Religious
instruction will be a compulsory subject for the adherents of
the two Churches (German Evangelical and Roman Catholic). The
instructions would be carried out by the clergymen acting
under the instructions of their Churches. The publication of
religious writings was to be permitted. The heritage of
Christian thought was to be allowed once again in education
and literature, as well as in films and radio.

For the organization of the Reich power was to extend
far down in the districts (Kreise) whose populatioﬁ total - »
approximated a couple hundred thousand, énd even in the much
smaller parishes (Geminde). Each distriét or parish would-
have its own council. The councils were to be chosén by the
entire electorate by secret and direct ballot.

Everyone over twenty-one and those who served in the
armed forces in wartime could vote. The head of the family
had an extra vote for each child below the voting age. To

be eligible for office, the candidate had to be twenty-seven
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and he also was to be sponsored by a number of énfranchised

citizens, determined by the size of the parish or district.
From the council in the parish or district would be

elected members to the Landtag and hence ultimately to

the Reichstag; The Reichstag was to make decisions concern-

ing the budget, taxation, and laws of the Reich. Iﬁ had

the right of interpellating the Reich Chancellor and to pass

resolutions concerning all matters of Reich policy. The .
election of the Reich Commissioner depended on. the nomihaf
tion of the Reich Council. |

The Reich Commissioner, the central authority of the
Reich, would be respohsible for foréign affairs, armed
forces, nd economic matters which were too extensive to be
dealt with lower down. |

Christian ethics and "dignity of man" were to underlie
the economic system. The mines, steel productions, basic
Chemical industry and power plants were to be naticnalized.
In the other industries competition was tc be encouraged,
this was é direct blow against monovclies. Workers were to
be given greater interest in £hejpr0fitSJ0f work, and
industry was to become an act of cooperation between the
owners and workers who were to receive a share in the
profit. This was to be the responsibility of the trade

unions. By this it was hoped that the working man would

regain pride and interest in his work which the industrial

revolution stole from him,
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The trade unions were to be de-centralized down to the

regional level. Eech region would have its Regional Economilc

Chamber which would consist of members elected from union and -

repreéentatives of industry and which would arbitrate in
cage of dispute. This proposed system of decentralization
was to be begun at the earliest possible moment that Germany
was free of the Nazis. | 7

Document ¢ contains ihe conclusions of the discussions

held between May 22hd and 25th; 1942, Everything in this -

document is set in theory in Document A and B. Principally,
it contains the declaration of principle of Church and State
and Education with generai directives for Universities and
High Schools, |

Documenf D contains the methods of punishment of law-

defilers. 1In this document a law-defiler is defined as one
"who has broken the essential principles of divine or
natural law or of international law or of positive laws
generally accepted within the community of nations, and who
has done so in a fashion which makes it clear that he has
wantonly disregarded the binding force of such laws.". There
is also a clause which allows for punishment of defilers of
the laws that were under the Third Reich., It states that a
court is able to find guilty of the law such defilement that
took place before the promulgation of the new léw. |

Document E contains the directive for the arrangements

to deal with defilers of the law through the community of
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nations. This deals with "the grave and abominable" crimes
committed under the National-Socialist rule. The Hague Court
is suggested as the proper court to handle the crimes committ-
ed agéinst international laws. The judges of the Hague‘court
would be six in number, three from the victorious pbwers,n
two from the neutrals, and one from the vanquished. By this
document the members of the Kreisau Circle wanted to avoid

the force of war crime trials that followed World War I.

They beiieved>the effect of the trials would be greatly

increased if they could avoid the appearance of an act of

‘legalized vengance by the victors over the vanquished,

Unfortunately ﬂhese docunments could not be put into
effect because after the imprisonment of Moltke many of the
menmbers became attached with the activists in the plot of
Jﬁly 20, 1944, After the fallure of the plot most of the

nmembers of the circle were tried and given the death‘penalty.
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Appendix I

Doctor Harold Poelchau and Eugen Gerstainmair, a repre-

.sentative of the Bishop of Wurttenberg, Bishop Wurm-in Berlin,

both Protestant ministers, were also members of the Circle.
Fugen Gerstainmair was a Lutheran Pastor and Doctor Harold
Poelchau was a Lutheran chaplain - at Iegel Prison in Berlin,

Among the other prominent members of the Circle were
Hans-Bernd von Haeften. Born in Berlin in 1905, he was a
son of é high-standing officer, studied jurisprudence, and
continued his studies at Cambrifdge as an exchange student.
In addition to his activity as attd in the.German Consulate at
Geneva, he was secretary of the Stresemann Foundation,

His entrance into the Foreign Service in 1933 brought
him to Copenhagen, Berlin, Vienna, Buchrest, and in 1940 back
to the Foreign Office in Berlin, where he was finally occup-
ied as lecturer-councillor of the legation in the cultural-
political section., At this time he became closely bound up
with Adam von Trott zu Solz and Adolf Relchwein.

Haeften had previously taken part in the effort of the
Berneuchen Circle for the renewal of ecclesiastical life., On
the bagis of his co-operation with the Kreisau Circle he was
condemned to death August 15, 1944 by the Natiénal Court of
Justice and several hours after the announcement of the
condemnation, he was executeé:

Fritz-Dietlof Graf von der Schulenburg was s lawyer and

civil official, as lord lieutenant of Upper and Lower Siberia.




In 1939 he got in trouble with the Nazi party and he was tabbed
politically unbearable,

During the war he set up a communication network from
groub to group, from Stauffenberg to the Military administra-
tion in Parig, from the police to the reserve batallion, from
Goerdeler to the trade unionists and Soclalists, from the
Kreisau Circle again to the militery. It was arranged after
the fall of Hitler's regime, he should rule the Depértment of
the Interior as Secretary of State - jcintly with Leber.

Theodore Haubach, born September 15, 1896,. was a Press
Reporter in the Prussilan Ministry of the Interior, then Press
Chief in the Berlin Police Garrison. He was also editor of

3.
the Social Democratic paper, the Hamburger Echo. In 1943

he joined the Kreisau Circle. In January, 1945 he was
executed.

' 4,
Adolf Reichwein was born Cctober 3, 1898, and grew up

with strong ties to the Wandervogel (group which originated

the German Youth Movement). Immediately after graduation
from school in 1916, he was drafted and in 1917 he was seﬁérely
wounded. Afterwards he undertook the study of philosophy,
history, and political economy, and toock his Ph.D in 1820,
While very young he entered the Prussian Ministry of Education
and Public Worship, but soon went into the practical work of
popular education, first in adult education courses, and later

as a University professor.
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Nazism kicked him out of his job as professor so he
became a village schoolmaster on an island. But in spite of
his Joy in this work, he now begaﬁ, deeply hurt, tb get more
and more involved in resistance to the development of Hitler's
State. In the closest confidence he became a fellow-conspira-
tor and mediator of the systematic preparati@n, because he was
able to tie threads on all sides, thanks to his unusually
numérous friendly convictions. The union of the Kreisau
Circle which brought him together with many old and new
friends in a close association of aims, which brought him to
the most varied groups, especially to certain labor groups,
above all engulfed Reichwein himself. On July 4, 1944 he
was arrested after being betrayed by an informer. He was
tried and on‘Cctober 20; 1944 he was executeg:

Cther membeRs of the Kreisau Circle were: Theodor
Steltzer, a Landrat from Holstein who had been active in a
movement to unify Protestant Churches. Jakob Kaiser, a former
leader of the Christian (Catholic) Trade Unions. Hans Peters,

a Professor of State law at Berlin University. Paulus von

Einsiedel, an economist, Han Lukaschek, a Catholic lawyer,

former COberprasident of Silesia, and a member of the Centre
Party.

Those who were former members of the Social Democratic
Party and Trade Unions wefe, Carlo Mierendorff, a former 
Socialist Deputy in the Reichstag. Also Julius Leber, another

Socialist Deputy and a former trade union leader and editor-
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in-chief of Lubecker Volksbate. Wilhelm Leuschner, a former

leader of the Christian (Catholic) Trade Unions.
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Idem., p. 216
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Leber, Annedore,‘gg. cit., p. 60
Idem,, p. 62




Appendix 2 - The Krelsau Documents
Document A - Draft of 9 August, 1943
First Instructicns to the "Land" Commissioners

The internal and external misery of the German people
can only be lessened and a vigorous rejuvenation of its for-
tunes only be>undertaken, on the basis of a clear and coher-
ent vision ovaermany's future. BSuch a closely reasoned de-
gign is all the more necessary since military and political
developments may produce a state of affairs in which certain
regions are under military occupation and separated from the
rest, or evén in which there 1s no government of the German
Reich or at least no means by which such a government can
communicate its orgers. | |

It is a matter of urgent necessity that in such circum-
stances responsible leading persons‘in the individual Lander
and districts will act on uniform lines and on identical prin-
ciples, even though they may be unable to consult cne another
or exchange their views: this must be ensured in order to
maintain and strengthen the cultural homogeneity of the
German Lander as parts of one natiocnal body.

The principles,.qutiined below, are limited to basic
matters in view of the great diversity of thé possible future
. developments; they are intended to ensure that shcould the
military situation take an unfavorable turn, the German
people will be able to ﬁresent a homogeneous attitude to the

other nations.




The German working class, which believes ih freedom, and
the Christian Churches represent'and lead those}popﬁlar:for—
ces with which the reconstruction can be.undertakeh. At
this time only they, on account of thelr enduring spiritua1 f
traditions, of fer a guarantee that the cultural substance ofl
the German people be préserved and that its national coherence
be saved from the verils which ncw threaten it. Sﬁpportédv
by those forces, ﬁe assign to your the high'responsiblity
to assume‘tﬁe office of a Land Commissioner in the region
delimitated on the attached map, and to take possession of
the necessary powers to perform your duties. The commanders
of the Military Districte are being told to follow your
instructions, |

The Land Commissioner 1s responsible to the Reich for
shapihg the political, cultural and economic forces of the
Land:

1. He will ensure Law and Crder, liberty of the peréon,
and a genuine co-respnsibility on the part of the entire pop-
ulation of the lLand. By doing he will make prevail the
natural couse of political self-determination, and see to it
that self-administration will develop according to the par-
ticular character of each district.

2. In close co-operation with the reéognized representa-
tives of the cultural activities, the Commission will take
stéps to recreate a Christién system of education and thus a

a genuine renewal of spiritual life. In this field it is




essential that collaboration between Land and Church, based
on mutual trust, be initigted forthwith.

For this purpose you are immediately to establish cgn—
tact with the leaders of the Churches within your lLand.

3. In particular, the Land Commissioner is to arrange
for responsible co-operation by the wdrkers in administra-~
tive and industrial matters. You will therefore establish
immediate contact with the officials of the German Trade

~Union who are to be recognized as the only rightfulArepre-
sentatives of the workers,

For further details see Annex I.

The following general lines will be pursued in carrying
out these principles. '

Annex I

1., In the matter of appointments, you may havefcém—
plete freedom to carry out all measures you may consider
necessary to0 ensure an orderly administration and the
preservation of law and order. On principle all leading
National-Socialists are to be dismissed from important posi-
tions.

After selecting your clésest colleagues, you will first
appoint absolutely reliable persocns to f£ill key positions.
Your right of ap@ointing persomnel also extends to cofficials
of Reich departments and regional authorities operating

withing your Land.




Final apoointments carrying civil service status can
only be made after your confirmation in offlce as Land
Commlssioner,

2. In the case of the proclamation of a State of Siege
(Martial Law) the military plenivotentiary will remain sub-
jeet to your political directives.

3. As regafds necessary arrests, the amount of personal
guilt, varticularly with regard to the provisions of Annex
II concerning law-defilers, will be criterion; offgpces are
so far as is possible to be tried and judged according to
the normal processes of law. In addition, all persons are
to be arrested who may be suspected of attempting to hinder
the State in carrying out the measures deemed necessary.
Persons unjustly deprived of their freedom are to be 1lib-
erated af once,

It is your responsiblity to take all the necessary
steps without awaiting instructions from higher authoritie_sf

4, The adjustment of frontiers, necessitated by the
redivision of the lLander , is to be carried out at oncé in
co-operation with the Commissioners of the adjoining Lander.
Means for a constant exchange of views with the ILand Comm-
issioners of all neighboring Lander are to be ensured as
a magtter of urgency. The spheres of the vostal and railway
administrations, as well as of the Armed Forces, will for

the time being remain unaltered.




Annex II

1. All laws and decrees directed against individuals.as
members of a nation, race or creed will be suspended; all
discfiminatory reasures based on such laws or decrees will
te lifted immediately. Apart from those, the laws and admini-
strative decrees at present in existence will, in principle;
continue in force,

2a. All measures intended to serve the battle-~-worthiness
of the German armed forces or, at a later date, their orderly
demobilization, are matters of Reich responsiblity aﬁd as
such to be carried out with priority over éll other tasks;
the necessary actiqns will be taken regafdléss of any possgible
resistance,

2b. The orderly continuation of the existing economic
system of production and distributipn mist in no circumstances
be interfered with, Requisitioning of supplies in.transit
" and a break-down of the rationing scheme present the greatest
danger. |

3. In addition to maintaining the integrity of your ;ggg
and ensuring law and order with your land, your primary task
is to build up a system of self-administration in accordance
with the principles laid down in Annex I above. In so doing
the economic interests and the political forces existing
within your Land are to be incorporated in the self-adminis-
trative edifice to the maxiﬁum extent, while the bureaucrétic

administration is to be reduced and your own personal
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authority is to be placed on a firm basis of support derived
from below. ) \

4, You will dé what is needed to ensure that industry is
capable of carrying out the necessary measures of re-organi-
zation, if possible without external help and while main-
taining a prover level of employment. In order to stabilize
conditions, the emigration of non-resident workers is to be
encouraged. No regulations limiting the immigration or resi-
dence of Germans willl be permitted.

5. To fulfill your necessary cash obiligations,you are

entitled. to claim the necessary disbursements on the basis of

the Reich Appropriaticn Law.

Document B - Draft of 9 August, 1943
Basic Principles for the New Crder

Thé\government of the German Reich regards Christianity
as the basis for the moral and spiritual réﬁewal of our ?eOple,

for the overthrow of hatred and falsehood, and for the rebuild-

ing of the European community of nations.

The point of departure is man's obligaﬁion to recogniée
the Divine Order which supports both his inner beiﬁg and |
outward existence. Only when this Divine Order has been made
the standard of relations between individuals and between
states can the disorder of the age be overcome and a genuiné
coﬁdition of peace brought ébout. The internal reconstruc-

tion of the Reich 1s the basis on which a just and lasting




peace is to be'built.

With the collapse of forces that have Becomé rcotless and
are founded exclus&ﬁely oh techhical mastery, it 1s above all
the Eurcpeans who are confronted with this task., The way to
its solution lies in a détermined and ehergetic realization
of the Christian way of life. The government of the Reich is
therefore determined to fulfill the following'indispensable
- demands, using all the means at its disposal:

1., The principle of legality, now trampled under foot,‘
must be elevated once againhto a position of supremacy over
all conditicons of humaen life. Benesth the protection of
conscientious and independent Jjudges, freed froh the fear of
men, this is the basis for every aspect of the peaceful state
of affairs which is to come.

2. Freedom of belief and freedom of conscience will be
guaraﬁteed. All laws and decrees which contravene these
principles will be repealsed immediately.

3. Totalitarian moral compulsion will be broken: the in-
alienable digﬁity of the human individual will be recognized
as the basis for that legal and peaceful order which is the
objective. Each man ﬁill work, in full responsibility, in
his own field of social, political and international activi-
ties. The right to work and the right to property are under
pub}ic protection regardless of race nationality or creed.

4, The family is the bésic unit of the peacefui life of

the community. The family is under public protection which




~ individual, his family and the community shall be capable

in addition to education; will ensure that the family is
provided with the material necessities: food; clothing,
lodging, garden and health. '

5. Work must be so organized that it encourages rather
than restriéts the will to personal responsiblity. In addition
to promoting the méterial coﬁditions of work and a programme
of vocétional training, this requires an effective co-respon-
sibility on the part of every worker not only towards his
own industrail unit but also towards industry as a whole,
to which his work contributes. He shall thereby co-operate

in developing a healthy. and enduring way of life in which the

of organic growth withing a well-balanced economy. Industrial
leadership must guarantee these fundameﬁtal réquirementé.

6. Everybody's personal political responsiblity requires
his right of co-determination in the administration, which '
is to be revived on the basis of small, easlily comprehensible
communities. Rooted and tested in such communities, his
participation in the affairs of the Staté and of the comm-
unity of nations will be ensured by his elected representativé:
thus will he be given a living awareness of his personal co-
responsiblity for the general course of political events.

7. That especial responsiblity and loyalty which each
man owes to his national origin, his language and the spiri;
tu;l and historic heritage df his people must be respected

and protected. However, those emotions must not be




perverted into the concentration of political power, nor must
they be used to vilify, persecute or oppress foreigh groups.
The free and peaceful expansion of a national civilization
éan ﬁo longer be combined with the maintensgice of absolute
sovereignty on the part of individual states. Peace requires
the creation of an order embracing the individual states. As
soon as the freely given approval of all the nations invélved
has been obtained, the representatives of this order must

be given the right to demand of each individual obedience,

respect, and, if necessary, the sacrifice of life and property,

for the sake of the supreme political authority of the comm-
unity of nations.
Organization of the Reich

The Reich remains the supreme authority of the German:
nation. Its political constitution shall be based upon gen-
uine auvthority and the co-~-operation and co-responsiblity of
the people: the family, the parish and the Land. The stru-
cture of the Reich follows the principles of self-administra-
tion. Within it, freedom and personal responsiblity combine
with the requirements of order and leadership. |

This structure shall ensure the unity and coherent
leadershiv of the Reich and its 1ncorporation in the llving
communlty of European nations.

The people s politiecal will shall be realized within a
framework that remians compfehensible to thé individual.

Parish and district form the natural basis of the Lander
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which consist of geographical, economic and cultural units.
In order to ensure an effective self-administration, the |
Lander shall contain from three to five million inhabitants
each.

Functions will be distributed accprding to the principle
that each public body will be responsible for the independent
performance of all duties which it can reascnably be expected
to execute on its own. |

It is the immediate duty of all public authorities to
ensure that all measures and pronouncements lead toward the
final objective of a constitutional system embodying the rule
of Law. Together wlth the elimination of the chaos and the
abuses caused by the National-Socialist wag and the collapse,
whjéh now thré&en the very existence of the German people,
the constitutional organization of the Reich must be under-
taken with all speed and with all the forces that shall be-
come avallable for this purpose, according to the following
principles:

1. The Parish

Parish councils will be chosen by the entire electorate
by secret and direct ballot.

The right to vote belongs to everyone who haé completed
his twenty-first year or who haé served in the armed forces
in wartime; heads of familles will have an extra vote for
eaéh child below the voting‘age; everyone is eligible who

has completed his twenty-seventh year and whose candidature
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has been sponsored by s number of enfranchised citizens,

the number to be_determined according to the size of the'
parish; members of the armed forces are not eligible.
2. _The Disfrict |

‘District .and borough councils will be elected according
to.the.principles outlined for parish councils. This épplies
also to the ward councils Within the bordﬁghs. Consituencies
Whiéh exceed the-éomprehensibility of the voter have to be
sub-divided. | |
3. The ngg |

1. The Land Diét (Landfag) of the Lander and the Town |
CounCillof the borougﬁs w111 bé elected by the:disfrict and-
borough (6r ward)fcouhciis.; Every male citizen of the Land
or tdwnfwho Shall have.complefed'his_twénty—seventh year
is eligible. Political officials and members of the armed
forces are iﬁeligible._JThe electoral Law will ensure that
at least half of the men‘elected do not}belong to the elective
bodies. | | | |

The fcllowing are the functicns of the'ngg Diet: deci-

sions concerning budgef, taxation and laws of the Land; the

right of interpellating the Land governor (Landeshauptmann)

and to pass resclutions conderning all matters of general

-Land policy and administration. The election of the Repre-

sentative of the Land on the proposal of the land Council

(Landrat).




3. The Land government COngisté of the land Governor .
and the'fequired number of Stéte Coﬁnci1iors. ‘The'ngé
Goverﬁor is elected by the land Diet 6n“the nominéﬁibh bf'i'.
the Land Commissioher; The Stéte Councillors are apbointed
by the ngg Govefnor‘onzthe4nominétion of the i@gi CQmmi—A
ssioner. Membérs of thé:ngg géverﬁment mﬁStzbermaneﬁflj"
reside within the Land. | |

. In additién to go#efning its ;ggi, the Land governmeﬁt'v
verforms the functiéns~of the Reich govefnmept within the
Lana. . S |

4; The Land Council proposes to6 the Land Diet the
names of_candidaﬁés forAelectiOn to thevpost of ;ggg Commi~
SSioner,'makesirecommendations to the Land Diet.and exercises
disciplinary juriSdidtion oﬁer thie members of the ngg‘govern—'
ment. | |

5. The Land Commissioner will be &lected by the Land °
Diet on the nomination of the Land Council for a twelve year
term of office. He will be confirmed in office by the Reich
Commissioner, | “ ' |

The Lend Commissicner is responsible for the supervision
of the entire Land administration and for the appoiﬁtment of
the civil servants. He is responsible for the realization
of Reich policy within the ngg, He presides at meetings

of the Land Council.
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4, The Reich

1. The Relchstag w111 be elected by the Land Diets.
Fvery male citizen of the Relch who has completed his twenty-
seventhAyear is eligible. Political officials and members
of the armed ﬁerees are ineligible. . The electoral law will
brbvisionally ensure that at least half of tne deputies.
elected do-not'belong to an elective bedy.

The following are the functions of the Reichstag: Deci—
sions concerning.the budget, taxation and laws of the Reichj
the right bf'intefpellating the Reich Chancellor and to pass
resolutions concerning.all matters of Reich'policy; the
eiection of "the Reich Commissioner on the ncmination of the
Reich. Council (Reichsrat).

‘2.'The Reieh goveanment consists of the Relch Chancellor

and the departmentai ministers. The Reich Chancellor is

appointed by the Reich Qommissioner with the approval of the

Reichstag. The'ministers are anoeinted by tne Reich Commi-
ssioner on the nomlnatlon of the Reich Chancellor.
The Reich Commissicner can dismiss the Reich Chancellor:

such dismissal becomes effective on the‘appointment of a
new Reich.ChanCelior. A qualified majority of the Reichstag
has the right to demand the dismissal of the Reich Chancellor
if it-submits simultaneously to the Reich Commissioner the
name of a newlChancelior.

| 3. The Reich Council eonsists of the land Commissioners,

the'Presidents of the Reichstag and the Reich Chambers of




Economicss together w1tn a- number of Relcn coun01710rs
annointed by the Relch Comm1881oner w1th tne approval of
the Relch Government for terms of eight years._ The Re?ch
.Council will propose to the Reichstage candidates for election
to'the post of Reich Gonmlssioner. w111 estabWish the prin-l
.01nles accordlng to Whlch OfflCl&lS are moved from .one Land '
- to another. .or transferred from the servzce of . a Land to that
of the-Reich: w111 make recommeadations to the RelehSuag.‘
andlwill exerclse d1301D11nary Jurisdiction over‘the Reich
‘government and the Land Gommlssioners. | | A
4, The Reich Comm1s51oner Wllllbe elected by ‘the Relch—

stag on the nomlnatlcn of the Relch Gounc11 for a. twelve
years' term.of office. .
| The Reich Commissioner is the.supreme eommander ef the
armed forces end presides at meetinge of the Reich Coﬁncil.
With the-counter~eignature of the Reich Chancellor: he repre-
sents the Reich In external affairs. He executes the laws
of the Reich, appoints and dismisses Reich minieters and
Reich officials. |
Eccleslastical, Cultural and Educational Matters

| The Government of the Reich welcomes the determined
cooperation of the two great Churches in the work of shaping
public life, Public worship, the cure of souls and the edu-
cational activities of the two Christian Churches will not
belimpeded and are placed under the protection of the Reich

- government., The publication of the religious writings is




rendered possible once again, . In'éduoation'and 1i£erature,
as well as in films and radio, the heritagevbf Christian
though is once more aésigned its rightful role,

’The legal relationship between the German Reich on the
one hand and the German Evangelical and the Roman Cathoiic
Churches on the other will be settled on a fﬁiendly under-
standing with these two Churchés, in accordance wiih the
principles ocutlined above. The Concordats will,not,ﬁe |
affected thereby, '

The future 1egél position of other religious and philo-
sophical communities wiil be regulated after previous dis-
cussions with these bodies. ‘ '

Parents have the right to educate~their'bhiléreh accord-
ing to the prinoiples‘of Christiénity and the distates of :
their own conscience. Tt is the duty of the stde to help
the family in overcoming internai and e#&ernéi dissension

and strife., There will be no compulsory stéte activities

on Sundays.

Fgmily, church.and school will togehter perform the
work of educating the young. In so doing the stchool will
safeguard the right of each child to receive an education
sultable to that child., The school shall awaken and stren-
gthen his moral powers and will equip him with such knowledge
agd ability as conform with the educaticnal standards of

his age.




Character training éreates a decént~human being who -,
on a religious basis, ié capable of making his~ru1éé'of_
conduct consist of honesty and justiee, truth and upright-
nessk’love of his neighbour and lqyalty towards his own :
‘conscience. A man so brought up will pbssess the maturity‘
needed to make decisions in the consciousness ofﬁréspénsi-;
bility. Learning serves the'moral build-up éf“the person-
ality and also acté as a preparation for practical 1life,

Vocational and high schools,fbased upon elemehtary and
infant sqhools; will carry on the work §f the &leméntary
schools and give the schoiar a well-kint body of knoﬁledge’
and ability &nd incidentally, impaftAa growing}sénse of
responsibility. R

The staté school is a Christian séhool: - religious ins-
truction is compﬁlsory_for ﬁhe adhéfents of the.tﬂoféhruéhes,
Such instruction will be'carried out so far as possible by |
élergymen acting under instfuctién-of their Churches.

- Eéoméhy

1. A11~perspns‘engaged in industry have to perform the
same minimum dutiesé» Theée duties inciude honest and clean
1eadérship as well as loyalty to, and faithful work within
the ffamework of, contractﬁal obligations.

The security of the living standard of the workers, on
whiph depends their dignity as human beings, is the respon-
8ibility of the industrial leadership. At the same time

every effort is to be made quickly and broadly to raise the
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the recdnstructidnApf induétry, a system of orderiy compe-

‘direction Ey the state and, so far as competitive methods gd,-‘

‘principles of orderiy competition and to safeguard the interest

‘of the general publie.

minimum standard of living from the present low level engend-
ered by severe war-damage to industry. The neceésary stepg
to achieve ;this will be taken 'by the individual, the factcr‘y,
the autonomous industrial organizations, the German Trade
Union and the staté: attention will be paid to ensure also
the secufity‘ofAthe‘wofker}s déﬁendents. v

2. The government.of ﬁne Reich regafds, as the basis for |
tition, carried out within the framework of an industri51'

under constaﬂt supervision of the.state.
‘In cases where existent agreements and organizétions’
(monopolies, cartels, combines) prevent such competitiqn, it

is the duty of the industrial leadership to establish the -

Since the big industrial concerns affect industry as a
whole; it is desirable that these branches of.industry be
subjected to a particularly close cbntrol bj the state. .Key
enterprises, that is to say the mining, iron and steel indus-
tries} the basic chemical industry and the fuel and power
industries, will become puﬁlic property. Nationalized
industries will be run and supervised according to the general
principles laid down for industry as a whole.

By means of the influence that it can exercise on

markets and on the big industries, industrial control by




the Reich will be used to forward the industpial policy of
the Iander and ternsﬁre'that economic life is Carriéd on
with minimum friction. The govérnment.bf the Reidh will
prohote.the deveiopment of each industrial*concerh‘into an

economic community of persons engaged therein. In such

communities, called "Working Unions" ("Betriebsgewerkschaften")|

the owner and representatives of the workers will agree on:.a

system according to which all employees will share in the

| control and the profits of the coneern, particularly in its

incremeht~va1ue. This agréemeht will bé subject to the
épproval of the autonomous industrﬁal cOrporation of - the ngg.

The "German Trad¢~Union" is a-necesgary means té the V
carrying out of the industrialuprogramme outlined above and
to the political structure implied. It'ﬁill fulfill. ite

purpcse by completing this programme and then by handing over

its responsiblities to the organs of the state énd to the

‘autonomous industrial corporation;_ Should the task entrusted

to the "German Trade Union" fequire'its continued existence,
then its structure will be adapted to those of Stde and
indsutry. | |

4, Induétrial, commercial andAtrading firﬁé will be mem-
bers of the Chamber of Industry set up within the framework
of industrial self-administration of a Land basis. Agricul-
tural undertakings will be members of the Chambers of Agri-
culture. The Chambers of Indstury and Agriculture will to-

gether form the Land Chamber of Economics. Chambers of

|
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Industry and Agriculture will consist of an equal number'of
elected managers and representatives of the workers. The -

land Chamber of Economics will consist of delegates from the

Chamber of Industry and Agriculture.

The Chambers will~draw up their own statutes. These will
Be subject to approval by thet;ggg Commissioner. The presif
dents and deputy presidents'bf the Chambers will bé elected
by the Chambers subjeot to confirmation by the ;éég Commissio-
ner. |

The Chambers are responsible for the self—adminisﬁration
of industry. Functions concérning matters 6f the Reich and.
the Iland may be imposed upon them by the existent industrial
Land suthorities (the Land Industrial Office, etc.). Promin-
ent among the functioﬁs of these autonomous bodies is the
supervision ef'thelvocational training'tc follow the nine
years' schooling; it is to be.adapted to the requirements of
industry in general and willAnormally e organized on a two-
year basis. Technical and material facilities for further
vocational training are to be made available.

The Reich Chamber of Economics, which is the highest
authority of the industrial self-administration, will consist
of delegates from the ILand Chamber of Economics. Economic
administration froms part of the general political adminis-
tration. The~Reiéh Ministry of Economics will deal with the
autonomous Land organization of the firms and with the firms

themselves, only thrdugh the land economic authorities.
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Document E - Directive for the Arrangements to Deal with
Defilers of the Law through the Community of
Nations : :

Many legal offences have been committed under Nﬁtional-
Sociaiist rule, They are by their nature, extent and inten=
tion both grave and abominable. Their punishment 1s an urgent
necessity for the sake of re-establishing the rule of law
and thus internal and external peace. The rule of law can be
established onlyfthrough the law itself and not through meés-
ures undertaken for political purposes or insplred by passion.

The German nation has the greatest 1ﬁterest in ensuring
that suitable ﬁunishment be imposed for violation of the law.
This is an absolutely direct interest of the Germans themseives,
It cannot however be contested that the community of nations -
is justified in demanding that‘punishment be exacted.

The re-creation of peace based on mutual confidence be-
tween the nations was impaired after the 1914-18 war by
an inadequate attitude towards, and treatment of, "war crim-
inals". In Germany at that time serious dissensions were
aroused by the subject, dissensicns which contributed to the
state of affalrs that created the new war. However, it
cannot be denied that the problem which extisted after the
World War of 1914-18 was of an entirely different nature from
that which exisgs today. Nevertheless, in view of currenﬁ
demands for a supra-national punishment of "war crimminals™
guilty of "systematic atrocifies" it is of interest to recall

the relevant clauses of the Treat of Versailles.




Article 227 accused the Kaiser of "a supreme offence
against internatiohal morality and the.sanctity of treatiee"
for which he was to be tried before a cburt-of.law:eonsistiﬁg
of five judgesAbelonging to the major victorious powers.
Judgment was to be based on the "loftiest pfinciples of inter- |
national politics" with the purpose of "establishing respect
for solemn obligations and international treaﬁies.as well as
for international morality".. The punishment was left to the
discretion of the court. '

According to Article 228 the Allied governments might
ar”algn persons - whom the German government was obliged to
extradite - before their mllltary courts on .charges of

"offences against the laws and customks of wer ‘and inflict
upon them "the punishments provided by 1a&" regardless of any
punishment imposed by a.German court,

Article 229 established the competence of the military
courts of a v1ctorioue power to try Dersons accused of pun-
ishable offences agalnst citizens of that power: in the event
of the offences belng comnitted against persons belongins to
different victorious pcwers, military courts would be set
up consisting of Jjudges drawn from those powers.

So there was no question of trial before courts repre-
senting the community of nations but rather befere organs of
the victorious powers. In contradistinction to the wrong
solution then advocated, which made the co-operation of the

German authorities virtually impossible, a solution of moral
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value must now be attempted, which derives from.the ﬁébure'bf‘
justice. COnly such a solution can become a cornér;stone of ,
and not a haiard to, peace. B ‘ .

The demand for the surrender of defilers of the law for
punlshment by the courts of 1ndividua1 victorious powers or
of those powers as a whole is a denial of thé natural dignitj
of the statesmen personélly reéponsible fof such surrender
and of the nation they regresent. But the eéiéblishmEht of
standards’ of personal dlgnity is the prlme condltlon for any L
happy future concert of natlons.

Punishment by a combined c?urt representing the community
of nations and the subjection of défilefs-of the law to the
Jurisdiction of éﬁéh a. court does ﬁot offend justice or dignity
Cn the contrar&, such a procedure could contribute, as found-
ation,and'touchstone'to the future mutual co-operation of the
comity of nations; Only such:a court, drawn from ali the -
nations which tock part in the war regardleés 6fjthe.side'onA
which they fought, or e&en from all the nations of the
world, wouid possess the moral and legal authroity necessary
to pronounce the great weight of moral and legal condemnation
which the defilers of the law have earned. A sham sentence ,
pronounced by courts whose creation does not correspond to
true justice, will not have the effect of recreaing the law
but rather a quite contrary one.

In historical and practical terms, the proper court for

this purpose would be the Hague Court. Various legal and




political considerations»qoncerning the advisability of en-
-trusting the task of criminaILJUrisdictibn to the Court haveA
been ventilated.from time to‘timé.bui no basic afgument agéinst
thig can be effeétivé in preéent cirbumstancese Non-méﬁber—
.ship of the League of Nations}dbes not, aqcording to Ariiclé’v‘
35 of the Statute of the Couft; affedt‘thé funcfions of“the
Court. For the cémposition of the Court, howevér;vAftic;e 4
would h=ave to be modified. Benghes_of éix ju&geg (thrééJtQ;
be drawn from the victorious powers, two from thé_neutrais_:‘t
and one from the vanquished) in whibh,“accorﬂihg't0~gfticlé'55._
the presiding judge would have'the casting‘§otefwopi§ éeem‘.
to meet éhe case. According to‘Artiéle 34 of fbe Statute
prosecution would devolve upon the state,whése'iﬁtérests‘hafe
been damaged by the crime. The appointment of couﬁéel Tor:théf_
defence would be the responsiblity of the state to which,the-‘.'
accused belongs: fhe appointment of official defendihg doﬁn; :
sel might also be considered. Details of précedure would be
laid downAby Court regulations. The factual criteria on Which
the Court would pasé sentence should be the same as aré‘
outlined above fof use in the trial of defilers of the law in

the German naticnal courts. The principle of nulla poena

sine lege must remain binding for the Court as it has been
found binding in international opinion during recent years
with regard to actions of the German government. Thus, even

as in cases tried before German national courts, the Hague




Court could pronounce the criminal guiity of defilement of the
1aw and could punish him in accordance with the appllcable
laws whlch were valid in the country to which he belongs at
the time when the actlon was ommmitted. It can be left to
the Court .to define the aﬁpliCability'of national criminal
1awe-in cases when offences'ﬁere committed in Qccupied terri-
toriec.. o o A

As fo tﬁe number of.persons'th should'be arraigned be-
fcre the Court tbe experience of Engllsh Justice before 1689

may be of_lnterest, Macaulay, in hlS History of England,

Vol. I, Chapt. X, D. 312 (London,,1854), defines this as
follows. | ‘

“The rule by which a prince ought after a rebelWion to
be guzded in selecting rebels for punﬁshment is perfectly
obv:Louso  The rwngleaders, the men of rank, fortune and edu-
cation whose Dower and . whose artlflcec have 1ed Lhe multitude
into error _are the proper obgects of ‘severity. The deluded
populatlon,-when once the slaughter.on the field oflbattie is
‘overg can scarecely‘be treated to leniently."

‘The custody of the accused who are to appear 5efore the
Court shcula, but special_arrangemenf, be provided by the
Governmeni of Netheflands;

Responsibiliﬁy for carrying out of sentences would be
assigned, byithe Court, to variocus states, excluding the Stete
whose interests have been damaged: the Court would retain

the rights of supervisicn and of control,




Should this attempt succeed in banishing legally thé ob~
stacles to peace which are a grievous burden to all the
parties concerned, a great step will have been taken towards
the realization of the rule of law in international relations,
and good will have been born of evil. Should, for practical
political reasons, a solution be preferrred involving courts
which are not recognized as legally constituted, then injus-
tice, and might, which must specifically be abolished as the
fount of the law, will once again have resumed its position

of final arbiter.
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